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The liability to error, of which even editors are at times the victims, 
caused us, in the list of the new circuit Judges published in our 
August number, to insert the name of Eobert Turnbull, Esq., as the 
judge-elect of the Third Circuit instead of that of Judge J. F. West, 
of the Sussex county court. Judge West received a majority of 
twenty-one in the total caucus vote of one hundred and seven, and his 
election was at once made unanimous. 

It was one of several cases before the caucus, where no mistake 
would have been made in the selection of either candidate. We 
extend our congratulations to the bar and the litigants of the Third 
Circuit upon the qualifications and experience of its judge-elect, Hon. 
Jesse F. West. 



The question of the constitutionality of the Bankruptcy Act of 
1898 has been formally raised and as formally and finally resolved in 
the affirmative by the Supreme Court of the United States in the case 
of Hanover National Bank v. Mbyses, decided June 2, 1902. The 
validity of the Act was challenged, first, because it provides that 
other than traders may be adjudged bankrupts; second, that it was 
not uniform, in that bankrupts are allowed by it exemptions under 
State laws; third, that in the matter of exemptions, dower, priority of 
payments and the like, Congress had unlawfully delegated its power; 
fourth, that it deprived creditors of their property without due process 
of law because (a) of the insufficient (i. e., not personal) character 
of the notice and (b) of the unreasonably short time allowed by it. 

These contentions were all overruled seriatim by a unanimous court, 
both on the principle of stare decisis and of the plenary power of 
Congress under the Constitution. Aside from the legal propositions 
involved, the judgment of the court might readily have been antici- 
pated, inasmuch as it has several times passed upon questions arising 
under the Act of 1898, in which its validity was assumed. This con- 
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sideratioD, while perhaps not conclusive, would yet go far to discount 
the probabilities of a successful attack upon the very life of the Act 
itself. 



The Fourteenth Annual Meeting of the Virginia State Bar Associa- 
tion, held at the Hot Springs of Virginia on August 5, 6 and 7, 1902, 
was largely attended and thoroughly enjoyed by all. The retiring 
president, Thomas C. Elder, Esq., of Staunton, read a valuable and 
instructive paper on ' ' Private Business Corporations in Virginia. ' ' 
Papers were also read upon ' ' The Enforcement of Legal Bights by a 
Court of Equity," by H. St. George Tucker, Esq., of Lexington; 
upon " The Impeachment and Trial of Andrew Johnson," by Theo- 
dore S. Garnett, Esq., of Norfolk; and upon " The Constitutional 
Convention of 1901-2," by Hon. John W. Daniel; of all of which 
it is enough to say that they were in the best style of their several 
distinguished authors. The annual address was delivered by Hon. 
James B. Gantt, of the Supreme Court of Missouri, his subject being 
" The Nisi Prius Judge in our Judicial System," the lighter portions 
of which were treated in an original and delightful manner, while due 
regard was paid to the weightier trials of the trial judge. 

The officers of the Association for the ensuing year are: 

President: Judge Samuel C. Graham, of Tazewell. 

Vice-Presidents: Wm. Gordon Kobertson (Southwest), John G. 
Williams (Piedmont), William H. White (Tidewater), Marshall 
McCormick (Valley), William B. Mcllwaine (Southside). 

Secretary and Treasurer : Eugene C. Massie. 

Executive Committee: A. W. Patterson (chairman), Claggett B. 
Jones, Wyndham R. Meredith, George Mcintosh, P.. Tate Irvine, and 
Alfred P. Thorn. 

Committee to Recommend Officers : John A. Coke, Richmond ; 
Thomas D. Ranson, Staunton; Alexander Hamilton, Petersburg; 
Louis T. Hanckel, Charlottesville; Joseph L. Kelly, Bristol. 

It is gratifying also to state that Col. E. E. Stickley was retained 
on the Committee on Admissions and has again become its efficient 
chairman. 

The following resolution on the Torrens System was adopted : 

Resolved, That it is the sense of the Virginia State Bar Association that the 
General Assembly of Virginia should enact the proper legislation for the estab- 
lishment of the Torrens Land System in Virginia, or in such portions thereof as 
it may be deemed wise and appropriate at this time. And the following com- 
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mittee or a majority thereof is hereby appointed to draft the proposed legislation 
to be submitted to the Legislature, and to print and distribute the said proposed 
legislation among the members of this Association prior to the first day of 
December, 1902. 

Special Committee on Torrens System : Eugene C. Massie, Thomas 
C. Elder, R. L. Parrisb, Frank W. Christian, and William M. Lile. 

One hundred and twenty-nine members registered at the Hot 
Springs, but it is believed that some were present who failed to register. 
There are now on the roll 449 active members and 44 honorary, mak- 
ing a total of 493. There were 26 new members elected at the last 
meeting. 

An apparently far-reaching decision was rendered on June 2, 1902, 
by the Supreme Court of the United States in the case of Chesapeake 
& Potomac Telephone Company v. Manning, in which by a majority 
of one justice out of seven who heard the argument, a most serious 
doubt was expressed as to the right of a legislature to prohibit the 
charging of more than a maximum rate for the rental of a telephone. 
The direct ruling was made that upon inquiry into the reasonableness 
of rates charged by all telephone companies doing business in the 
District of Columbia, rentals received by it from private telephone 
systems installed by it must be excluded, and that a prohibition 
against charging more than $50 per annum for the use of a telephone 
on a separate wire does not require a telephone company to furnish 
additional equipment. There may be nothing especially startling in 
the two propositions last stated, but the utterances of the majority in 
the course of the opinion and the methods by which they arrived at 
their conclusion are in our judgment worthy of careful note by the 
profession. 

The effect of the decision is much weakened by the vigorous dissent 
of Mr. Justice White, who concludes his opinion with the statement: 
"While I am not authorized to say that Mr. Justice Harlan and Mr. 
Justice McKenna concur in the reasons which I have just given for 
my dissent, they request me to state that they also dissent from the 
opinion and decree of the court." 

With great respect to the tribunal which made the ruling, we think, 
without considering its refusal to pass upon the main question — the 
reasonableness of the rates and the just delay incident to further litiga- 
tion in regard to it — that the opinion of the majority is based upon 
distinctions so nice and reasons so technical as to cause regret among 
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all who incline to the somewhat antiquated theory that the law looks 
to the doing of substantial, prompt and final justice. Our reasons for 
this statement are briefly as follows : 

The legislation of Congress in the District Appropriation Act con- 
tains an express proviso that " from and after the passage of this Act, 
it shall be unlawful for any person or any telephone company doing 
business in the District of Columbia to charge or receive more than 
fifty dollars per annum for the use of a telephone on a separate wire," 
followed by a provision for smaller rates when two or more are on a 
wire. The company pleaded that this legislation had no application 
to any individual desiring telephone service, but applies only to such 
service as may be rendered for the public to the District of Columbia 
— for fire alarm, police and other public purposes. This contention 
was based on the fact that the paragraph in which this proviso is found 
consists solely of appropriations for salaries and supplies, in connec- 
tion with telegraph and telephone service, and that as the paragraph 
deals only with public expenditures, the proviso is merely a qualifica- 
tion of such public expenditures. 

The opinion contains a discussion of the nature and effect of sta- 
tutory provisos and in terms declines to sustain this contention, saying: 
" The language is general and it is not easy to read in it a qualifica- 
tion or limitation upon the prior portion of the paragraph." It then, 
however, passes on "to inquire whether any other limitation or quali- 
fication of the prohibition found in this proviso may fairly be read in 
its language." And, starting with the proposition that it cannot be 
presumed that a legislature intends any interference with purely pri- 
vate business, and cannot ordinarily prescribe what an individual or 
corporation, engaged in a purely private business, shall charge for 
services, it finds this other limitation or qualifiation in the kind of 
telephone service contemplated — that is to say, that the prohibition 
against the maximum rate does not require a telephone company to 
furnish at that rate additional equipment, such as wall cabinet and 
desk, auxiliary bells, etc., for which therefore separate charges had 
been made. And upon this ground the decree enjoining the defend- 
ant from removing the wires and refusing to render the service, was 
reversed and the cause remanded for further inquiries and proceedings, 
the court declining, as stated above, to pass upon the question of the 
reasonableness of the rates and of the service contemplated. 

We cannot of course go into the case fully here, but we again com- 
mend it to the careful attention of the profession. We repeat, how- 
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ever, that it is discouraging to all who rejoice in the recognition of the 
general rule, and not the exception. It is also, on the contrary, en- 
couraging to all who, with desperate cases in hand, hope against rea- 
sonable hope for judicial recognition of their contentions, and, like 
drowning men, catch at any plank which may be floating near — for 
the point first above mentioned was never urged until the case had 
been decided by two courts. 



The Central Law Journal, Vol. 55, pp. 121-123, contains an 
editorial upon "a most unusual and interesting case pending before 
the Indiana appellate court," the editor citing only authorities for one 
view and concluding with an appeal for its adoption — that "the courts 
should be fearless in stamping out a practice so deplorable," etc. 

We express no opinion upon the merits of the legal question in- 
volved, but we seriously doubt the propriety of the article. Editorial 
comment upon pending cases is very different from criticism of adjudged 
cases. It injures the influence of the law journal in its quasi-judicial 
sphere, making it liable to the suggestion that it has been retained 
as associate counsel; and to the same extent it injures the side on be- 
half of which it expresses its views, causing its interference to be justly 
resented by the court. 

We have no idea that any such influence was exerted upon the 
editor in this case, but he should remember that it is not against evil 
only, but the appearance of evil, that we are warned. And thus when a 
letter from an Indiana lawyer appears in the Journal two weeks later 
thanking the editor for his "able and patriotic discussion" of the 
question in the still pending case, and saying, "what a blessing it 
would be to the country if all the law journals were inspired by a like 
sense of duty and patriotism, ' ' we confess that we are human enough 
to inquire whether the enthusiastic commender is not also counsel for 
the view taken in the editorial, and whether or not he sent marked 
copies of the journal to the judges of the Indiana appellate court. 



The Supreme Court of Mississippi takes an advanced position upon 
what has generally been considered to be a settled doctrine. Moved, 
doubtless, by the sympathy which makes bad law, it has recently held 
in Lum v. Fauntleroy, 32 South. 290, that in an action upon a judg- 
ment of a sister State, rendered upon personal service of process, 
where the basis of the claim sued upon was, in its opinion, illegal 
(e. g., a gambling contract in "futures "), the court is not precluded 
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from examining into the original cause of action under Art. IV, section 
1, of the Federal Constitution, requiring full faith and credit to be 
given by each State to the judicial proceedings of another State. 
Says Terral, J : 

"Until the Supreme Court of the United States shall expressly so declare, 
we will not hold that a contract condemned by our civil and criminal laws as 
immoral, and which the courts of this State are prohibited from enforcing, is 
sanctified, and purged of its illegality, by a judgment rendered in another State 
against a citizen of this State, sued and served with process on being found 
temporarily in the jurisdiction of the court, so that in a suit here on such judg- 
ment the illegal character of the cause of action may not be inquired into. 
There are decisions of the Supreme Court which seem to hold that it is not 
allowable to go behind the judgment for the purpose of examining into the 
validity of the claim, but we are unwilling to believe that it will ever be held 
that a court is precluded, by the constitution of the United States, from ascer- 
taining whether the claim on which a judgment is rendered in another State is 
such a one as the courts of the State in which suit on the judgment is brought 
are, on grounds of public policy, expressly prohibited from enforcing." 

The main objection that we see to this view is that the Supreme 
Court of the United States has long ago and often since expressly 
declared to the contrary. In the case of Mills v. Duryee, 7 Cranch, 
481, decided in 1813, it was squarely held that a judgment of a court 
of one State has the same effect in every other State as in the State 
wherein it was rendered, and is conclusive upon the merits of the 
controversy. This was followed by Hampton v. McConnell, 3 Wheat. 
234 (1818), and a formidable array of cases now recognize this as 
the correct doctrine. In the Mississippi case, not one authority is 
cited — the court contenting itself with saying in effect that it will never 
recognize previous rulings of the United States Supreme Court until 
another ruling shall reaffirm them. 

In Virginia, the ruling in Mills v. Duryee has long been recognized 
and followed : Clarke v. Dey, 2 Leigh, 172; Draper v. Gorman, 8 
Leigh, 628; De En.de v. Wilkinson, 2 P. & H. 663; Vaught v. 
Meador, 99 Va. 569. In Draper v. Gorman, supra, the exact con- 
verse of the Mississippi ruling was adjudged to be the law of Virginia, 
namely, that the fact that the foreign judgment was based upon a 
gambling contract did not affect the conclusiveness of the judgment. 
In Vaught v. Meador, supra, the judgment recognized and enforced 
was rendered by a justice of the peace in West Virginia. 



